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I. INTRODUCTION
For most Americans, the purchase of a new automobile ranks second
in importance only to the purchase of a home.' Nevertheless, the level of
complaints relating to automobiles is consistently higher than for any other
consumer product.2 The purchase of an automobile involves significant
* I would like to dedicate this note to my wife, Teresa Daiker, for her constant love, support,
and understanding. I would like to thank Scott Borders for the inspiration for the topic and for his
helpful advice.
1. Wonho D. Woo, Car-OriginBill Tagged as Nuisance, WASH. TIMES, July 6, 1992, at B4.
2. Lee D. Dahringer & Denise R. Johnson, Lemon Laws: Intent, Experience, and a Pro-Con-
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risk to the consumer, both financial and psychological.3 Automobile manufacturers have attempted to reduce this perceived risk by extending warranty periods.4 However, extended factory warranties are only effective if
consumers are able to enforce their rights under these warranties. By the
1980s, many states began to implement automobile warranty enforcement
acts, also known as "lemon laws," to aid consumers in protecting their
rights under their warranties.' These lemon laws were consumer oriented
and eliminated many of the burdens of enforcing warranties under existing
law.'
Part II of this note explores the history of Florida's Lemon Law, including an in-depth discussion of the 1988 amendments which established
the Florida New Motor Vehicle Arbitration Board. Part III details the
consumer's rights under the Florida Lemon Law and the procedure that
the consumer must follow to enforce those rights. Part IV examines Florida case law interpreting the Lemon Law. Part V discusses the alternatives
to using the Florida Lemon Law, including the Uniform Commercial Code
and the Magnuson-Moss Warranty Act. Part VI compares the Florida
Lemon Law to other states' lemon laws. Part VII suggests improvements,
including the possible expansion of the Florida Lemon Law. Part VIII
concludes by summarizing the Florida Lemon Law's overall effectiveness
and its potential for the future.
II. HISTORY OF FLORIDA'S LEMON LAW
Florida adopted its first Motor Vehicle Warranty Enforcement Act
(Lemon Law) in 1983.' The legislature expressly stated in the statute that
the Lemon Law was designed to reduce the substantial hardship experienced by consumers with defective motor vehicles.' This first Lemon Law

sumer Model, 22 J. CONSUMER AFF. 158, 158-70 (1988).
3. Ronald J. Adams, Florida'sMotor Vehicle Arbitration Board-A Two Year Review, 47 ARB.
J. 36, 36 (1992). The average new car costs about $16,000 with no options, and about $18,000 with
common options, plus sales tax and license fees. Jim Mateja, Deal on Wheals, CHI. TRIB., Mar. 12,
1993, at CI.
4. Adams, supra note 3, at 36; see infra notes 176-77 and accompanying text.
5. Adams, supra note 3, at 36; see also Curtis R. Reitz, What You Should Know About State
"Lemon Laws, " PRAc. LAW., Apr. 1988, at 83, 83-84 (stating that more than half of the states' legislatures had adopted lemon laws by 1987).
6. See infra part VI.
7. The Motor Vehicle Warranty Enforcement Act appears in Ch. 83-69, Laws of Fla. The law
took effect on October 1, 1983, and is currently codified at FLA. STAT. §§ 681.10-.118 (1991 & Supp.
1992).
8. FLA. STAT. § 681.101 (1983) (amended 1988). The provision stated in part:
The Legislature recognizes that a motor vehicle is a major consumer purchase and that a
defective motor vehicle undoubtedly creates a hardship for the consumer ....
It is the
intent of the Legislature that a good faith motor vehicle warranty complaint by a consumer
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gave consumers the right to a full refund or replacement of a car which,
after a reasonable number of attempts, could not be repaired.' However,
rights under this first version of the Lemon Law could only be enforced
by filing suit in the appropriate court.' Furthermore, the statute did not

entitle a prevailing consumer to reimbursement for attorney fees." This
version of the Lemon Law placed a heavy burden on consumers who
would be forced to retain an attorney and file a lawsuit without any hope
of recovering their attorney fees. 2 Because of the high costs of litigation,
consumers were prevented from seeking statutory remedies. 3
In 1988 Florida extensively revised its Motor Vehicle Warranty Enforcement Act. 4 The most significant change involved the creation of the
Florida New Motor Vehicle Arbitration Board (Arbitration Board). The
Arbitration Board gave consumers a neutral forum where they could ob-

tain relief without filing a lawsuit. 6 The Arbitration Board's decisions
were binding on both parties but could also be appealed to the circuit
court. 7 Furthermore, the new statute guaranteed the prevailing consumer
attorney fees and costs, reducing much of the financial burden of seeking
relief. 8 The 1988 changes to the Lemon Law resulted in a much more

be resolved... within a specified period of time.
Id. The Legislature anticipated that the Lemon Law would result in "greater consumer satisfaction in
the resolution of defective motor vehicle complaints." H.R. OF FLORIDA, COMM. ON REGULATORY REFORM, FINAL STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT ON H.B. 854, at 10 (1988)
[hereinafter HOUSE IMPACT STATEMENT].
9. FLA. STAT. § 681.104 (1983) (amended 1992).
10. Id. Consumers with a claim under the act had to first submit their claim to the manufacturer's
informal settlement dispute procedure if one existed. Id. § 681.108. If consumers were not satisfied
with the result under this procedure, they could then file suit. Id. § 681.104. Although consumers also
had potential remedies under the U.C.C. and the federal Magnuson-Moss Warranty Act, these remedies
also required expensive litigation. See infra part V.
11. See FLA. STAT. §§ 681.10-.108 (1983) (amended 1992).
12. FLORIDA LEMON LAW ARBITRATION PROGRAM, 1989 ANNUAL REPORT 1 [hereinafter 1989
LEMON REPORT].
13. Adams, supra note 3, at 38.
14. Ch. 88-95, Laws of Fla. The amendments took effect on January 1, 1989. Id. § 21. The
amendments and their intended effect are discussed thoroughly in Florida's legislative staff analyses.
See HOUSE IMPACT STATEMENT, supra note 8, at 1-10: FLORIDA SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT ON S.B. 556, at 1-5 (1988) [hereinafter SENATE IMPACT STATEMENT].
15. FLA. STAT. § 681.1095 (Supp. 1988) (amended 1992). The Florida Legislature concluded that
new car buyers were more likely to obtain relief in a government sponsored arbitration program than
in a manufacturer sponsored program. SENATE IMPACT STATEMENT, supra note 14, at 5. The Legislature noted a study which indicated a 52% increase in replacements or refunds once a government
sponsored arbitration program was in effect. Id.
16. FLA. STAT. §§ 681.109-.1095 (Supp. 1988) (amended 1992). If a manufacturer has no certified informal dispute settlement program, consumers may submit the dispute to the Arbitration Board
immediately. Id. § 681.109(3).
17. FLA. STAT. § 681.1095(11) (Supp. 1988) (amended 1992).
18. Id. § 681.112(1).
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effective tool for consumers. 9 In the first three years of operation, the
Arbitration Board accepted almost 1,700 cases, resulting in over $25 million in settlements and awards.20
The current version of the Lemon Law has changed only slightly from
the version adopted in 1988. The current Lemon Law now protects leased
vehicles, 2 and extends the Lemon Law rights period to eighteen months
or 24,000 miles.22 There have been several attempts to extend the Lemon
Law further; however, the legislature has defeated these proposals. Such
attempts are naturally met with strong resistance from automobile manufacturers and dealers who exert strong lobbying forces to oppose consumer-oriented changes.

III. SUBSTANCE AND PROCEDURE OF FLORIDA'S LEMON LAW
A. Consumers' Rights Under the Lemon Law
The Florida Lemon Law establishes the consumer's rights and provides a procedure for enforcing those rights.2 However, the consumer's
right to enforce a motor vehicle warranty under the Lemon Law is constrained in several important ways. The vehicle must have been purchased
new, and purchased within the state of Florida.24 The Lemon Law does
not apply to off-road vehicles, motorcycles, mopeds, the living facilities of
recreational vehicles, vehicles which run only upon tracks, or trucks which

19. See SENATE IMPACT STATEMENT, supra note 14, at 5 (discussing consumer benefits resulting
from the 1988 amendments and estimating that 1,274,803 consumers purchase new cars annually in
Florida).
20. In 1989, 206 disputes were approved for arbitration, with a resulting value of $1,016,993 in
settlements and $1,917,943 in arbitration awards. 1989 LEMON REPORT, supra note 12, at 13, 22, 31.
In 1990, 726 disputes were approved for arbitration, with a resulting value of $11,058,810 in settlements and arbitration awards. FLORIDA LEMON LAW ARBITRATION

PROGRAM,

1990 ANNUAL REPORT

9. In 1991, 764 disputes were approved for arbitration, with a resulting value of $11,645,821 in settlements and arbitration awards. FLORIDA LEMON LAW ARBITRATION PROGRAM, 1991 ANNUAL REPORT 9 [hereinafter 1991 LEMON REPORT].
21. FLA. STAT. § 681.102(4), .102(10) (Supp. 1992). For a leased vehicle to be covered, however,
it must be leased for more than one year. Id. § 681.102(10). Prior to the amendment, the Lemon Law
covered only vehicles which were purchased by consumers. See FLA. STAT. § 681.102(3) (1983)
(amended 1992).
22. FLA. STAT. § 681.102(9) (Supp. 1992). The previous version of this section defined the Lemon Law rights period as only one year after vehicle delivery or 12,000 miles of operation, whichever
came first. FLA. STAT. § 681.102(7) (1991) (amended 1992).
23. See FLA. STAT. § 681.101 (Supp. 1992).
24. Id. § 681.102(14). Prior to the 1992 amendments, the Lemon Law also required that the
vehicle be operated primarily in Florida. 1991 LEMON REPORT, supra note 20, at 45; see also FLA.
STAT. § 681.102(11) (1991) (amended 1992) (defining "motor vehicle" to include only those vehicles
"primarily operated over the public streets and highways of... [Florida]").
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weigh over 10,000 pounds.' Furthermore, it only applies to claims
brought within the "Lemon Law rights period."' Any warranty problem
claimed under the Lemon Law must be reported within the first eighteen
months or 24,000 miles of the vehicle's operation.'
A vehicle is considered to be a "lemon" if the manufacturer, or its
authorized service representative, cannot conform the vehicle to its warranty after a reasonable number of attempts. 8 The statute creates a presumption that a reasonable number of attempts have been made after four attempts to repair the nonconformity, or if the vehicle has been out-of-service for repair for a cumulative total of thirty days.29 The attempts to
repair or the out-of-service days must occur during the Lemon Law rights
period; however, the period may be extended by six months if the nonconformity is first reported before the expiration of the rights period and has
not been cured by the time the rights period expires.3"
Manufacturers may assert several affirmative defenses to a consumer's
claim under the Lemon Law.3 The manufacturer is immune from liability
if the nonconformity does not "substantially impair the use, value, or
safety of the motor vehicle. 3 2 Similarly, the manufacturer is not liable if
the nonconformity is the result of accident, abuse, neglect, or unauthorized
modifications to the vehicle.33 Finally, the manufacturer may also defend
on the ground that the claim was not filed in good faith.' Any agreement
in which consumers waive or limit their rights under the Lemon Law is
deemed contrary to public policy and therefore void.3"

25. FLA. STAT. § 681.102(14) (Supp. 1992).
26. Id. § 681.102(9).
27. Id. §§ 681.102(9), .103(1)(b).
.28. Id. § 681.104(2)(a). An authorized service agent is any person, including a franchised motor
vehicle dealer, who is authorized by the manufacturer to service vehicles. Id. § 681.102(1).
29. Id. § 681.104(3)(a). Note that the required 30 consecutive out-of-service days do not include
time spent on routine maintenance prescribed by the owner's manual. Id. § 681.104(3)(a)(2). The
statute's reference to "days" means calendar days. Id. § 681.102(5). Any repair attempts made by
someone other than the manufacturer or its authorized service agent do not count towards the required
attempts. Id. § 681.104(3)(a).
30. Id. § 681.104(3)(b).
31. Id. § 681.104(4).
32. Id. § 681.104(4)(a).
33. Id. § 681.104(4)(b). An unauthorized repair is a repair not made by the manufacturer or its
authorized service agent. Id. An authorized service agent is any person, including a franchised motor
vehicle dealer, who is authorized by the manufacturer to service its vehicles. Id. § 681.102(1). A rental
car company authorized to repair rental vehicles is not an authorized service agent. Id.

34. Id. § 681.104(4)(c).
35. Id. § 681.115(7).
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B. Procedurefor Enforcing Rights Under the Lemon Law
In an attempt to protect consumers, the Lemon Law requires the manufacturer and its authorized agent to comply with various notice and
recordkeeping requirements. Initially, all manufacturers are required to
provide new vehicle purchasers with a written statement prepared by the
Florida Department of Legal Affairs that explains consumers' rights under
the Lemon Law.36 Furthermore, the manufacturer must provide the address and phone number of its regional office, as well as information on
any informal dispute settlement programs the manufacturer provides.37
The manufacturer or its authorized service agent must also provide
consumers with an itemized statement or repair order each time a vehicle
is brought in for a repair covered by the warranty." The repair order
must describe the problem, the repairs made, the date and odometer reading when the vehicle was brought in for repair, and the date the repairs
were completed.39 Finally, manufacturers who accept the return of a vehicle under the Lemon Law must disclose the nature of the nonconformity
to any future transferee and warrant to correct such nonconformity for a
term of one year or 12,000 miles, whichever comes first.' The
recordkeeping requirements are enforced by the Florida Department of
Legal Affairs, and civil penalties may be imposed."
Consumers are also bound by notice and recordkeeping requirements.
For example, consumers must notify the manufacturer of their intent to
file a claim under the Lemon Law. This notice must be given either after
the third attempt to repair the same nonconformity, or after the vehicle has
been out of service for repair for a cumulative total of fifteen days.42 The
notice requirements give manufacturers either a fourth and final attempt to
repair the nonconformity or fifteen days notice before a claim is filed.
Practically speaking, consumers should keep careful records of repair
attempts and out of service days to prove that a reasonable number of attempts at repair have been made.
If the manufacturer cannot conform the vehicle to its warranty after a
reasonable number of attempts, the consumer is entitled to a replacement
vehicle or a full refund of the purchase price, minus a reasonable offset
for the consumer's use.43 If a manufacturer does not voluntarily comply
36.
Law and
37.
38.
39.
40.
41.
42.
43.

Id. § 681.103(3). This booklet is entitled Protecting Your Rights Under the FloridaLemon
is distributed with each new vehicle sold in Florida. Adams, supra note 3, at 38.
FLA. STAT. § 681.103(2)-(3) (Supp. 1992).
Id. § 681.103(4).
Id.
Id. § 681.114(2).
Id. § 681.110.
Id. § 681.104(1).
Id. § 681.104(2)(a). Note that the consumer has an unconditional right to choose a refund
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with the statute, the consumer must first submit to the manufacturer's
informal dispute resolution procedure if one has been established.' The
consumer, however, is not bound by any decision reached in a such a
procedure." If the consumer is unhappy with the informal settlement decision, or if no such procedure exists and the manufacturer has failed to
comply within forty days of the filing of the Lemon Law claim, the consumer may submit the dispute to the Arbitration Board. 6
Requests for arbitration before the Arbitration Board must be made
within six months after the expiration of the Lemon Law rights period, or
within thirty days following the final decision of a manufacturer's informal dispute settlement procedure.47 All requests for arbitration must be
made on a form approved by the Department of Legal Affairs, which
screens all requests for arbitration.48 Disputes that are fraudulent, that are
outside of the scope of the Arbitration Board's authority, or that are supported by insufficient evidence will not be accepted.49 If a dispute is not
accepted for arbitration, the consumer may file a civil action to enforce the
remedies under the Lemon Law.5" However, the Arbitration Board's decision to reject the dispute is admissible in evidence.5
The Arbitration Board consists of six to eight members who are appointed by the Attorney General. 2 The members must not be affiliated
with any manufacturer or dealer, and are trained in the application of the
Lemon Law. 3 The Arbitration Board may request that the Department of
Legal Affairs investigate disputes, subpoena records and documents, and
compel the attendance of witnesses.'
Cases are heard by a three-member Arbitration Board in a location
that is convenient for the consumer.5 Each board has at least one automotive technical expert. 6 An Arbitration Board attorney is also present to

rather than a replacement. Id.
44. Id. § 681.108(1). Any dispute settlement procedure established by a manufacturer must be
certified as substantially complying with the Federal Trade Commission's Informal Dispute Settlement
Procedures under the Magnuson-Moss Warranty Act, 16 C.F.R. § 703 (1983), and the manufacturer
must notify the consumer of how and where to institute a claim under such procedure. FLA. STAT. §
681.108(1) (Supp. 1992).
45. FLA. STAT. § 681.109(2) (Supp. 1992).
46. Id. § 681.109(l)-(3).
47. Id. § 681.109(4).
48. Id. § 681.109(5).
49. Id. § 681.109(6).
50. Id. § 681.109(7).
51. Id.
52. Id. § 681.1095(1), (3).
53. Id. § 681.1095(3).
54. Id. § 681.1095(6).
55. 1991 LEMON REPORT, supra note 20, at 7; see FLA. STAT. § 681.1095(2) (Supp. 1992).
56. FLA. STAT. § 681.1095(3) (Supp. 1992); 1991 LEMON REPORT, supra note 20, at 7.
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advise the board on legal and procedural matters, but does not participate
in the decisionmaking process." The Arbitration Board hears sworn testimony from both parties. Consumers have the right to cross-examine
witnesses, and may be represented by an attorney if they wish. 9 If the
consumer is able to prove the vehicle does not conform to the
manufacturer's warranty and a reasonable number of attempts to repair the
nonconformity have been made, the Arbitration Board shall grant relief?'
The board makes its determination by a majority vote and must render its
decision within sixty days."
Unless it is appealed, the decision of the Arbitration Board is final and
binding on both parties.62 Either party may appeal to the circuit court
within thirty days of receiving the Arbitration Board's decision.63 The appeal is by trial de novo.64 If a decision in favor of the consumer is upheld
on appeal, the consumer shall recover the value of the award plus attorney
fees and costs incurred in confirming the award.6' Additionally, the consumer will receive continuing damages of twenty-five dollars per day for
each day beyond the forty day period following the manufacturer's receipt
of the Arbitration Board's decision.' Any appeal by a manufacturer
deemed to be brought in bad faith or for harassment will result in at least
a doubling, and may result in a tripling of the consumer's award.67
IV. CASE LAW INTERPRETING FLORIDA'S LEMON LAW

Florida has few appellate decisions interpreting the Lemon Law. Almost all of the case law precedes the 1988 amendments to the Lemon Law
which established the Arbitration Board and must be considered in that
context. The first, and perhaps most significant, case involving the Lemon
Law is Results Real Estate, Inc. v. Lazy Days R.V. Center, Inc.6" In Results Real Estate, the Florida Second District Court of Appeal held that a
corporation which purchased a new motor vehicle was a consumer under

57. Adams, supra note 3, at 39.
58. Id.; see also FLA. STAT. § 681.1095(7) (Supp. 1992).
59. FLA. STAT. § 681.1095(7) (Supp. 1992).
60. Id. § 681.1095(8).
61. Id. § 681.1095(9). Although the board may delay its decision by up to 60 days, most decisions are announced at the conclusion of the hearing. Adams, supra note 3, at 43 n.16.
62. FLA. STAT. § 681.1095(10) (Supp. 1992); see also id. § 681.1095(5) (requiring manufacturers
to submit to arbitration if the dispute is eligible for arbitration and the consumer requests it).
63. Id. § 681.1095(10).
64. Id. § 681.1095(12). This provision has been subject to controversy. See infra notes 157-65
and accompanying text.
65. FLA. STAT. § 681.1095(13) (Supp. 1992).
66. Id.
67. Id.
68. 505 So. 2d 587 (Fla. 2d DCA 1987).
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the Lemon Law.' Therefore, the corporation was entitled to its
protections.7" In reaching this conclusion, the court relied heavily on the
remedial purpose of the-Lemon Law and its stated intent of protecting
consumers from the hardships associated with the purchase of a defective
motor vehicle.7 The court read the definition of "consumer" to encompass all consumers of new motor vehicles, whether individuals or corpora-

tions. 2 The court reasoned that its definition of a consumer would serve
the Lemon Law's remedial purpose and protect any consumer's investment
in a warranted vehicle, "whether the investment represents a small or large

portion of that person's assets."'73
After Results Real Estate, there were several decisions which arose
under the Lemon Law, but raised issues that were not directly related to
interpreting the Lemon Law's substantive provisions. In Caplan v. 1616
East Sunrise Motors, Inc.,74 the Florida Third District Court of Appeal

held that a purchaser of an automobile dealership was generally not subject to successor liability under the Lemon Law for its predecessor's sale
of a nonconforming vehicle.75 In Mercedes Benz of North America, Inc.
v. Kling,76 the Florida Fifth District Court of Appeal held that the continuous treatment doctrine would not toll the statute of limitations for an
action under the Lemon Law.' In Kling, the consumer brought his vehicle back to the dealer for repairs over twenty times and was assured repeatedly that the problem would be repaired.78 When the consumer finally filed suit under the Lemon Law, the statute of limitations had expired.7 9 The consumer argued that the dealer should be estopped from
raising the statute of limitations as a defense since the dealer had given

69. Id. at 589.
70. Id.
71. Id. at 588.
72. Id. at 589. Note that the court refers to FLA. STAT. § 681.102(3) (1985) for the definition of a
consumer. Results Real Estate, 505 So. 2d at 588-89. The definition of a consumer now appears at
FLA. STAT. § 681.102(4) (Supp. 1992), but the content has remained the same.
73. Results Real Estate, 505 So. 2d at 589. The court also opined that the legislature did not
intend to foreclose a class of "persons" from the benefits of the Act. Id.
74. 522 So. 2d 920 (Fla. 3d DCA 1988).
75. Id. at 921. This general rule applies unless the circumstances trigger an exception to the general rule of no successor liability. Id. (citing Bernard v. Kee Mfg. Co., 409 So. 2d 1047 (Fla.. 1982),
which outlines the general rule).
76. 549 So. 2d 795 (5th DCA 1989), rev. denied, 560 So. 2d 233 (Fla. 1990).
77. Id. at 795. In reaching this conclusion, the Kling court noted that the Florida Supreme Court
rejected the continuous treatment doctrine in Kelley v. School Bd. of Seminole County, 435 So. 2d
804 (Fla. 1983). Kling, 549 So. 2d at 795.
78. Kling, 549 So. 2d at 795.
79. Id. The statute of limitations for an action under the Lemon Law is currently one year after
either the expiration of the Lemon Law rights period or the final decision of an manufacturer's informal dispute resolution procedure or the Arbitration Board. FLA. STAT. § 681.112(2) (1991).
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him constant reassurances that the problem would be corrected. ° The
court rejected this argument and held that the statute of limitations barred
the consumer's claim.8' Although this case arose under a pre-1988 version of the Lemon Law, its holding announces a general rule that is probably still applicable to the current version of the statute.82
In Ford Motor Co. v. Ward,83 the Florida Fourth District Court of
Appeal held that a consumer was not required to exhaust private arbitration remedies before bringing suit if the manufacturer was attempting to
make arbitration impossible.' To allow a manufacturer to stonewall the
consumer in such a way would defeat the purpose of the Lemon Law and
place a considerable burden on the consumer.8 Tobin v. Alfieri Maserati,
S.P.A. s8 decided in the Florida Third District Court of Appeal, held that
a consumer was not entitled to a directed verdict under the Lemon Law
where the evidence of nonconformities presented by the consumer was
contradicted by evidence produced by the manufacturer.87
Lemon Law case law also addresses the award of attorney fees.88 Although each case arises in the context of Lemon Law litigation, much of
the content of these cases deals with substantive issues outside the scope
of this note. One exception is Maserati Automobiles, Inc. v. Caplan,s9
decided by the Florida Third District Court of Appeal. This case primarily
concerned the award of attorney fees in a claim involving several statutory
causes of action."° However, the court also noted that under the Lemon
80. Kling, 549 So. 2d at 795.
81. Id. at 795-96.
82. The Kling court referred to FLA. STAT. § 681.104(5)(a) (1985) (amended 1992) which served
as a statute of limitations for filing suit on Lemon Law claims. Kling, 549 So. 2d at 795. A similar
provision is now found at FLA. STAT. § 681.112(2) (1991). The language has changed substantially,
but the general principle of Kling probably still applies. In other words, the application of the continuous treatment doctrine probably would not suffice to overcome the one year limitation period set forth
in FLA. STAT. § 681.112(2) (1991).
83. 577 So. 2d 641 (Fla. 4th DCA 1991).
84. Id. at 642. The court did not explain how Ford was making arbitration impossible, except to
say Ford "stonewalled the consumer." Id.
85. Id. Consumers would be forced to obtain an administrative order bypassing arbitration. Id.
86. 513 So. 2d 699 (3d DCA 1987), rev. denied, 520 So. 2d 586 (Fla. 1988).
87. Id. at 699.
88. See Maserati Auto., Inc. v. Caplan, 551 So. 2d 501 (Fla. 3d DCA 1989) (holding it improper
to apply a lodestar multiplier to a base attorney's fee on the basis of the "results obtained" factor in a
fixed fee case); Chrysler Corp. v. Weinstein, 522 So. 2d 894 (Fla. 3d DCA 1988) (holding that the
attorney fee award was properly enhanced because the fee was contingent on the outcome of the case
and further holding that the attorney fee did not have to be reduced to account for work done on nonstatutory claims where the claims arose out of a common core of facts and were based on similar legal
theories).
89. 522 So. 2d 993 (Fla. 3d DCA 1988).
90. The instant court affirmed the trial court's determination that the consumer was only entitled
to attorney fees generated by work under the Lemon Law and the Magnuson-Moss Act. Id. at 996.
However, the instant court reversed and remanded, holding that the trial court erred in reducing the
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Law the consumer was entitled to recover not only the purchase price of
the vehicle, but also all reasonably incurred collateral charges, including
damages for loss of the vehicle's use."
V. ALTERNATIVES TO USING FLORIDA'S LEMON LAw
Prior to the adoption of the Lemon Law, Florida consumers were able
to enforce their rights under other statutory provisions. The Lemon Law
provided new remedies, but it also made the existing remedies easier to
obtain. Relief had often been sought under Florida's Uniform Commercial
Code92 or the federal Magnuson-Moss Warranty Act. 3 Consumers may
still seek relief under both statutes, but neither provides all of the advantages of the Lemon Law.
Under Florida's Uniform Commercial Code (U.C.C.), a buyer can
revoke acceptance of a nonconforming vehicle if the value of the vehicle
is substantially impaired to the buyer.9 The buyer must act within a reasonable time after the buyer discovers or should have discovered the nonconformity.95 The U.C.C. has some advantages over the Lemon Law. 6
First, the U.C.C. has no specific time limitation on the buyer's right to
revoke acceptance.97 Also, the U.C.C. refers both to express and implied
warranties,9" where the Lemon Law covers only express warranties. 9
The U.C.C. allows revocation of acceptance immediately,"u while the
Lemon Law forces consumers to give the manufacturer a reasonable opportunity to repair the nonconformity.' Perhaps most importantly, however, is that the U.C.C. provides for a subjective standard for relief. The
U.C.C. allows a buyer to revoke acceptance if the value is substantially

award based only on its own recollection of the case and estimation of the time spent preparing nonstatutory claims. Id. The Magnuson-Moss Act, codified at 15 U.S.C. §§ 2301-2312 (1988), provides
for attorney fees for prevailing parties, as does Florida's Lemon Law. Id. § 2310(d)(2); FLA. STAT. §
681.1095(13) (Supp. 1992).
91. Caplan, 522 So. 2d at 995. Loss of use damages would seem to fit under the current statute's
definition of "incidental charges." See FLA. STAT. § 681.102(7) (Supp. 1992). Such charges are recoverable pursuant to id. § 681.104(2)(a).
92. FLA. STAT. §§ 672.101-.724 (1991 & Supp. 1992).
93. 15 U.S.C. §§ 2301-2312 (1988).
94. See FLA. STAT. § 672.608(1) (1991); Jeanne Rehberg, Comment, Buyer's Remedies for a
Defective Automobile: The U.C.C. versus the Oklahoma Lemon Law, 21 TULSA L.J. 318, 328 (1985).

95.
96.
bility to
97.
98.
99.
100.
101.

FLA. STAT. § 672.608(2) (1991).
See generally Reitz, supra note 5, at 85. For an in-depth discussion of the U.C.C.'s applicaautomobile warranty claims, see Rehberg, supra note 94, at 319-38.
See FLA. STAT. § 672.608(2) (1991).
See FLA.
See FLA.
See FLA.
See FLA.

STAT.
STAT.
STAT.
STAT.

§§ 672.313-.318 (1991).
§ 681.102(20) (Supp. 1992).
§ 672.608 (1991).
§ 681.104(1) (Supp. 1992).
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impaired to the buyer, rather than imposing an objective standard." 2
However, the U.C.C. also has several drawbacks when compared to
the Lemon Law. The Lemon Law provides for relief against the manufacturer,10 3 a potentially deeper pocket, as opposed to the seller." The
Lemon Law also utilizes an arbitration process0 5 which eases much of
the burden consumers would face in litigation under the U.C.C.0 6 Furthermore, the Lemon Law expands the "substantial impairment" requirement7 of the U.C.C. to include impairment of use or safety, as well as val10
ue.
Consumers also may seek federal relief under the Magnuson-Moss
Warranty Act (the Act).0 8 However, the adoption of state lemon laws
was brought about, in large measure, by consumers' disappointment with
remedies available under the Act."° The Act requires a warrantor to provide a refund or replacement for a product that does not conform to its
warranty after the warrantor has been given a reasonable number of attempts to remedy the nonconformity." The Act does not limit the time
period in which remedies may be sought, nor does it impose a substantial
impairment of value standard."' However, the full protections of the Act
apply only to warrantors who offer a "full" warranty." 2 Manufacturers,
therefore, could often avoid liability under the Act by offering only "limited" warranties on their vehicles." 3
Nevertheless, filing suit under the Act does have some advantages
over the Lemon Law and the U.C.C. Under the Act, no substantial impairment must be shown." 4 Furthermore, the Act is similar to the Lemon
Law in its consumer orientation. The procedure for claiming relief is relatively simple, and much of the burden of litigation falls upon the
warrantors." 5 The Act also provides attorney fees for the prevailing con6
sumer."

102. FLA. STAT. § 672.608(1) (1991).
103. See FLA. STAT. 681.104 (Supp. 1992).
104. See FLA. STAT. § 672.714 (1991); Reitz, supra note 5, at 85.
105. See FLA. STAT. §§ 681.109-.1095 (Supp. 1992).
106. See Adams, supra note 3, at 37.
107. Compare FLA. STAT. § 672.608(1) (1991) (requiring substantial impairment of value for
buyer revocation) with FLA. STAT. § 681.104(4)(a) (Supp. 1992) (allowing the buyer to revoke if the
nonconformity substantially impairs the use, value, or safety of the vehicle).
108. 15 U.S.C. §§ 2301-2312 (1988).
109. Reitz, supra note 5, at 86.
110. 15 U.S.C. § 2304(4) (1988).
111. See 15 U.S.C. § 2304 (1988).
112. Id. § 2304(e).
113. Reitz, supra note 5, at 86.
114. See 15 U.S.C. § 2304(a)(1) (1988); Reitz, supra note 5, at 85.
115. See 15 U.S.C. § 2310 (1988).
116. Id. § 2310(d)(2).
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Both the U.C.C. and the Act provide some relief to consumers with
motor vehicles that do not conform to their express warranties. However,
neither provides the specifically tailored procedure and relief of the Lemon
Law. The U.C.C. is designed primarily as a framework for commercial
transactions.'t 7 The Act is designed to protect consumers, but is not tailored to automotive warranties and can be circumvented in large part by
offering limited warranties.' Although both the U.C.C. and the Act provide similar remedies to the consumer, the Lemon Law caters specifically
to motor vehicle warranties" 9 and makes the remedies easier to obtain.
In fact, by resorting to the Arbitration Board under the Lemon Law, consumers are often able to obtain an enforceable remedy without ever filing
a lawsuit."
VI. COMPARISON OF FLORIDA'S LEMON LAW TO OTHER STATES'

LEMON LAWS
Connecticut passed the first lemon law in 1982."' The Connecticut
lemon law entitled consumers to a refund or replacement for vehicles
which could not be repaired after four attempts or within a specific time
period."n The law required consumers first to submit their disputes to
the manufacturer's informal dispute settlement program, if one were established. However, if the manufacturer's program did not conform to certain
requirements, an unsatisfied customer could then submit the dispute to a
neutral mediation board."2 The Connecticut law started a trend in state
lemon law legislation, and served as a model for other states.'24 Within
less than two years, eighteen other states had enacted some type of motor
vehicle warranty enforcement legislation." Currently, forty-eight states
and the District of Columbia have some form of lemon law protection.'26
Most state lemon laws, including Florida's, follow a pattern similar to the

117. FLA. STAT. § 671.102(2)(a) (1991).

118. See supra notes 112-13 and accompanying text.
119. See FLA. STAT. § 681.102(20) (Supp. 1992).
120. See supra part III.
121. ROGER D. BILLINGS, JR., HANDLING AUTOMOBILE WARRANTY AND REPOSSESSION CASES §
4.1, at 4 (2d ed. 1992).
122. CONN. GEN. STAT. ANN. § 42-179 (West 1987).
123. Id. §§ 42-179, -181.
124. See BILLINGS, supra note 121, § 4.1, at 4; Adams, supra note 3, at 37.
125. By the end of 1983, states with "lemon laws" included: California, Connecticut, Delaware,
Florida, Illinois, Maine, Massachusetts, Minnesota, Montana, Nebraska, Nevada, New Hampshire, New
Jersey, New York, Oregon, Texas, Washington, Wisconsin, and Wyoming. ROGER D. BILLINGS, JR.,
HANDLING AUTOMOBILE WARRANTY AND REPOSSESSION CASES § 4.16, at 78 n.13 (Ist ed. 1984).
Legislation was still pending in Pennsylvania. Id.
126. See BILLINGS, supra note 121, § 4.2, at 5-6. Arkansas and South Dakota do not currently
have lemon laws. See id. For citations to other state's lemon laws, see id.
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Connecticut statute as revised in 1984.27 Many lemon laws require a
certain number of repairs or down time and submission to the
manufacturer's dispute resolution program before resorting to remedies
28
under the lemon law.
The trend in lemon law legislation has been to expand consumers'
rights and refine the process of enforcing those rights.' 29 Although most
statutes originally protected consumers only for the first year of ownership, 3' many states have extended the lemon law rights period to eighteen or twenty-four months.' Additionally, many states do not limit the
mileage of a vehicle for a lemon law claim as long as it is within the
manufacturer's express warranty.'32
New York was the first state to enact a used-car lemon law.' 33 The
law was essentially a response to the federal Used Motor Vehicle Trade
Regulation Rule,"3 and the perception that existing remedies were inadequate protection for purchasers of used vehicles.'35 Many states followed
New York and adopted similar statutory provisions.'3 6 These provisions
are similar to the lemon laws for new vehicles, but normally provide protection for a shorter period, may cover only specified components, and
may exclude the least expensive or most heavily-used vehicles.'37 For
example, New York's used vehicle provision only covers statutorily mandated parts,'38 does not apply to vehicles which cost less than
$1,500,' and limits required coverage to no more than ninety days or

127. See generally BILLINGS, supra note 121, § 4.1. at 4 (stating that most lemon laws require the
manufacturer to give the consumer a refund or replacement if certain conditions are met). Compare
FLA. STAT. § 681.10-118 (1991 & Supp. 1992) with CoNN. GEN. STAT. ANN. § 734b (West 1992). For
a proposed model state lemon law, see Vicki D. Rau, New Remedies for Defective Automobile Purchasers: A Proposalfor a Model Lemon Law, 23 VAL. U. L. REV. 145, 166-73 (1988).
128. BILLINGS, supra note 121, § 4.1, at 4.
129. BILLINGS, supra note 121, § 4.3, at 6. Connecticut, finding that the original statute still forced
many consumers to resort to the court system, amended the statute in 1984 to resolve disputes more
efficiently. Adams, supra note 3. at 37. In 1987, Connecticut amended its statute again to require used
car warranties. BILLINGS, supra note 121, § 4.3, at 6.
130. BILLINGS, supra note 125, § 4.16, at 78-79.
131. BILLINGS, supra note 125, § 4A.3, at 71-74.
132. Id. The Florida Lemon Law defines the Lemon Law rights period as 18 months or 24,000
miles. FLA. STAT. § 681.102(9) (Supp. 1992). Therefore, under the Florida Lemon Law, a vehicle
could be within its factory warranty, but outside of the protection of the Lemon Law.
133. Martha M. Post, Note, New York's Used-Car Lemon Law: An Evaluation, 35 BuFF. L. REv.
971, 971 (1986).
134. 16 C.F.R. § 455 (1985).
135. Post. supra note 133, at 971.
136. BILLINGS, supra note 121, § 4.83, at 65. For citations to used car lemon laws, see id. § 4.84,
at 65.
137. Id. § 4.83, at 65.
138. N.Y. GEN. Bus. LAW § 198-b(b)(2) (McKinney Supp. 1993).
139. Id. § 198-b(d)(3).
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4,000 miles."4
VII. SUGGESTIONS FOR CLARIFICATION, IMPROVEMENT, AND EXPANSION

OF FLORIDA'S LEMON LAW
Although the Lemon Law has matured into an effective tool for consumers, there are significant changes which should be made to further the
legislature's original pro-consumer intent.14 ' The existing statutory language in some provisions should be clarified to insure the effective implementation of the legislature's pro-consumer intent. Furthermore, provisions
should be added to allow for stronger enforcement of violations and more
efficient use of the existing arbitration procedure. Finally, the law should
be extended in a logical fashion to provide additional protection for consumers.
A. Clarificationof Ambiguous Provisions
There are several ambiguous provisions in the Lemon Law which
should be clarified through legislation. Although most ambiguities could
eventually be resolved through judicial interpretation, the courts would be
making substantial policy decisions -which would be best made by the
legislature."' One such ambiguity may be found in the Lemon Law's
provision for attorney fees. 43 This provision awards attorney fees to a
prevailing consumer."4 However, it is not clear whether a consumer may
recover attorney fees when the consumer prevails in arbitration before the
Arbitration Board, or only when prevailing in a lawsuit. Because this
provision refers to fees awarded by the court rather than the Arbitration
Board, 4 ' this may imply that attorney fees are not available for the consumer who prevails at the arbitration hearing. Indeed, the Arbitration
Board has held that the Lemon Law does not give the power to award fees

140. Post, supra note 133, at 977-1001; see N.Y. GEN. Bus. LAW § 198-b(b)(1) (McKinney Supp.
1993). New York law requires a warranty of 90 days or 4,000 miles if the vehicle is sold with 36,000
miles or less; a warranty of 60 days or 3,000 miles if the vehicle is sold with more than 36,000 miles
but less than 80,000 miles; or a warranty of 30 days or 1,000 miles if the vehicle is sold with at least
80,000 miles but less than 100,000 miles. Id.
141. See FLA. STAT. § 681.101 (1991). The Florida legislature clearly set out its pro-consumer

orientation in the stated legislative intent. Id.
142. See generally Ison v. Zimmerman, 372 So. 2d 431, 435 (Fla. 1979) (stating that courts should
not interfere with legislature's role in creating public policy).
143. See FLA. STAT. § 681.112(1) (1991).
144. Id.
145. Section § 681.112(1) states that "[a] consumer may file an action to recover damages caused
by a violation of this chapter. The court shall award a consumer who prevails in such action the
amount of any pecuniary loss, litigation costs, reasonable attorney fees, and appropriate equitable
relief." Id. § 681.112(1).
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for arbitration.'46 However, this is only the Arbitration Board's interpretation of the Lemon Law, and the question has not yet been decided by a
Florida court.
Although the Lemon Law's language seems to favor an interpretation
which would award attorney fees only upon actual litigation, such an
interpretation conflicts with the original intent of the law. The Lemon Law
was designed to ease the burden on consumers and accelerate the process
of obtaining relief. 47 Although the arbitration process is much less complicated than litigation, the assistance of an attorney is permitted. 48 In
fact, the assistance of an attorney may be highly advisable for consumers
who are unsophisticated in legal matters. Consumers are often unprepared
to present their cases in a convincing and strategic manner. 49 Consumers
tend to make serious mistakes which endanger their claims, often because
they do not understand the legal elements which they must prove to
prevail. 5 Furthermore, because the burden of showing a nonconformity
rests with the consumer, a misunderstanding of the elements can be fatal
to the consumer's claim.' Given the relatively complex task that the
consumer faces at an arbitration hearing, the assistance of an attorney is
very beneficial.'52
Since the Lemon Law is intended to ease the burden on consumers,
allowing the consumer to recover attorney fees for arbitration would be a
more reasonable interpretation of the Lemon Law's fee provision.'53 The
current interpretation only allows for attorney fees in an appeal from an
arbitration decision or a lawsuit under the Lemon Law. A consumer can
file a lawsuit under the Lemon Law only when the Arbitration Board
rejects a consumer's request for arbitration."5 Thus, it is arguable that
only consumers appealing arbitration decisions and those with the least
meritorious cases .would qualify for attorney fees.'55 This result is inconsistent with the intent of the legislature to provide for attorney fees and

146. Hall v. Chrysler Corp., No. 89-0153/PEN (Fla. New Motor Veh. Arb. Bd., Jan. 23, 1990)
(unpublished opinion).
147. See FLA. STAT. § 681.101 (1991).
148. FLA. STAT. § 681.1095(7) (Supp. 1992).
149. Adams, supra note 3, at 41.
150. Id.
151. Id. at 41-42.
152. Lawrence A. Towers. Lemon Law Litigation: Screening and Preparingthe Plaintiffs Case.
TRIAL, Dec. 1987, at 74, 77.
153. FLA. STAT. §§ 681.101, .112(1) (1991).
154. FLA. STAT. § 681.109(7) (Supp. 1992).
155. The Arbitration Board may reject cases which it finds to be fraudulent, outside the scope of
the board's authority, or founded on insufficient evidence. Id. § 681.109(6). Furthermore, the fact that
the dispute was rejected by the board is admissible into evidence in a subsequent civil suit. Id. §
681.109(7).

https://scholarship.law.ufl.edu/flr/vol45/iss2/4

16

Daiker: Florida's Motor Vehicle Warranty Enforcement Act: Lemon-Aid for t
FLORIDA LEMON LAW

protect all consumers. The legislature should clarify this provision and
clearly indicate that attorney fees are available at all stages of arbitration
56
and Lemon Law litigation."
Another ambiguous provision in the Lemon Law concerns the Arbitration Board appeal process. A consumer or manufacturer may appeal the
Arbitration Board's decision to the circuit court." The Lemon Law
states that the appeal shall be by trial de novo."' However, the use of
the term "trial de novo" is not clear in this situation."5 9 A trial de novo
usually means the entire case is tried again as if no trial had occurred
previously."6 Of course, in this situation no trial has occurred previously, only arbitration. One possible interpretation is to treat the appeal as if
the arbitration never occurred forcing the consumer (now the plaintiff in a
civil lawsuit) to prove affirmatively the Lemon Law violation. Thus, the
consumer would carry the burden of proof, regardless of whether the
consumer is appealing or the manufacturer is appealing. Placing this burden upon the consumer would give the manufacturer an advantage in
every arbitration appeal.6 This would enable manufacturers to circumvent all of the legislatively created advantages a consumer would receive
by using the Arbitration Board." Consumers would still have to submit
to the entire arbitration process, but any pretense of a justiciable issue
would allow a manufacturer who lost at arbitration to initiate an appeal by
trial de novo, with the consumer carrying the burden of proof. This interpretation would effectively eviscerate the Arbitration Board and destroy
the advantages consumers gained under the 1988 amendments to the Lemon Law.
A more equitable provision, and one corresponding with the legislative
intent, would force the party initiating the appeal to carry the burden of
proof on appeal." This is the position which the Fifth District Court of

156. There is a provision for attorney fees for a consumer who prevails in an appeal of the Arbi-

tration Board's decision. Id. § 681.1095(13). Therefore, the arbitration hearing is the only stage of
Lemon Law proceedings in which attorney fees are not expressly authorized for a prevailing consumer.
157. Id. § 681.1095(10).
158. Id. § 681.1095(12).
159. Section 681 does not define a "trial de novo" for purposes of the Lemon Law. See id. §
681.102. The legislative history does not provide any additional guidance. See Housa IMPACT STATEMENT, supra note 8, at 5; SENATE IMPACT STATEMENT, supranote 14, at 3.
160. BLACK'S LAW DICTIONARY 1505-06 (6th ed. 1990).
161. The manufacturer would, however, be subject to sanctions for bringing an appeal that was
filed in bad faith, for harassment, or in complete absence of a justiciable issue of law or fact. FLA.
STAT. § 681.1095(13) (Supp. 1992). Upon such a finding, the court must at least double and may even
triple the amount of the award. Id.
162. Manufacturers could, however, incur significant costs in the arbitration process and risk possible sanctions for bringing a frivolous appeal. Id.
163. This would create an unusual situation when a manufacturer appeals because the manufacturer would have to prove a negative. In other words, the manufacturer would be required to negate the
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Appeal recently took in Mason v. Porsche Cars of North America." The
Mason court held that the party who appeals from the Arbitration Board
decision had the burden of persuasion in the trial de novo.6 5 However,
the appeal process is an essential provision in the Lemon Law and should
be affirmatively resolved by legislation. The consumer orientation of the
statute would be best served by eliminating the "trial de novo" language
and clearly placing the burden of proof on the appealing party.
B. Additional Provisionsfor Stronger Enforcement
The Lemon Law should allow consumers the freedom to enforce the
law's technical requirements. The efficient operation of the Lemon Law is
often hampered by technical violations of manufacturers and dealers. For
example, manufacturers (acting through their authorized dealers) often fail
to give consumers statutorily required notice of their rights under the
Lemon Law when consumers purchase new vehicles, or fail to provide
consumers with statutorily required information at each repair attempt."
Presently, the enforcement of these technical requirements may only be
undertaken by the Florida Department of Legal Affairs. 67 Consumers are
expressly denied any causes of action against the dealer for technical
violations. 6 ' If the legislature amended the Lemon Law to allow consumers to seek a moderate fine and attorney fees for technical violations, a
private attorney general effect would result.'69 The financial incentive
would encourage consumers to enforce the terms of the statute and would

elements of the consumer's case, but the consumer would have no duty to establish those elements.
However, this is similar to the interpretation of the term "trial de novo" in City of Ormond Beach v.
State ex rel. Del Marco, 426 So. 2d 1029. 1032 (Fla. 5th DCA 1983). The court held that in a trial de
novo appeal from the Ormond Beach Board of Adjustment, the "aggrieved party" has the burden of
proof. Id. The court's holding implies a rule that the party seeking de novo review in the circuit court
will carry the burden of proof.
164. 621 So. 2d 719 (Fla. 5th DCA 1993).
165. Id. at 720. The court acknowledged that § 681.1095 does not expressly place the burden of
persuasion on either party. Id. at 721. However, the court held that the overall burden of persuasion
should remain with the appellant because the statute requires the appealing party to state the grounds
for appeal. Id. Furthermore, a contrary result would minimize the benefits and importance of the compulsory arbitration. Id.
166. See 1991 LEMON REPORT, supra note 20, at 26-27. Manufacturers are required to provide
consumers with a Lemon Law rights booklet and information on how to file a Lemon Law claim. FLA.
STAT. § 681.103(2)-(3) (Supp. 1992). Manufacturers also are required to provide itemized repair orders
each time a vehicle is brought in for a warranty repair. Id. § 681.103(4).
167. See FLA. STAT. § 681.110 (1991).
168. Id. § 681.113.
169. See Standard Guar. Ins. Co. v. Quanstrom, 555 So. 2d 828, 832 (Fla. 1990) (explaining the
private attorney general effect). The Lemon Law already provides for civil penalties in the amount of
$1,000 which may be sought by the Department of Legal Affairs in an enforcement action. FLA. STAT.
§ 681.110 (1991).
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supplement the enforcement actions of the Attorney General.'70 The increase in enforcement would likely lead to increased compliance and more
efficient operation of the Lemon Law.
C. Logical Extensions to Provide Additional Protectionfor Consumers
The Lemon Law should be expanded in several logical ways that are
consistent with its consumer orientation. First, the Lemon Law is formally
titled as the "Motor Vehicle Warranty Enforcement Act,"' 7' and yet it
may only be used during the Lemon Law rights period-currently only
eighteen months or 24,000 miles, whichever comes first."' Given the
title and purpose of the statute, it seems strange that the enforcement
devices cannot be used for the full length of the warranty.
The original version of the Lemon Law did not define a Lemon Law
rights period. 73 Consumers could seek relief under the Lemon Law for
one year after delivery, or the duration of the express warranty, whichever
came first." The law was later amended in 1988 to provide for a Lemon Law rights period of twelve months after delivery or 12,000 miles of
operation, whichever came first.'75 Of course, at that time it was quite
common for manufacturers to only offer twelve month or 12,000 mile
warranties.' 76 Since then, however, manufacturers have greatly increased
the express warranties on their vehicles.'" In an attempt to keep pace
with these changes, the Lemon Law was amended again in 1992 to increase the Lemon Law rights period to eighteen months of ownership or
24,000 miles of operation.' 8
Although the eighteen month or 24,000 mile rights period was a substantial enlargement of the Lemon Law rights period, it is still considerably shorter than many manufacturers' express warranties.'79 Given the
purpose of the Lemon Law to enforce express warranties, ' it would be
more congruent with legislative intent to allow enforcement for the duration of the Lemon Law rights period or the manufacturers' express warranty, whichever is longer. Manufacturers control the length of their ex-

170. 1991 LEMON REPORT, supra note 20, at 46-47.
171. FLA. STAT. § 681.10 (1991).
172. FLA. STAT. § 681.102(9) (Supp. 1992).
173. See FLA. STAT. §§ 681.10-.108 (1983) (amended 1988, 1992).
174. Id. § 681.103.
175. FLA. STAT. § 681.102(7) (Supp. 1988) (amended 1992).
176. BILLINGS, supra note 125, § 6.1, at 135-36.
177. BILLINGS, supra note 125, § 6.1, at 161; id. § 6.14A, at 164-65 (Supp. 1991).
178. FLA. STAT. § 681.102(9) (Supp. 1992); see also 1991 LEMON REPORT, supra note 20, at 45.
179. The average new vehicle warranty is three years or 40,000 miles. David P. Reuter,
Carmakers Come to the Rescue, CHi. TRiB., Feb. 11, 1993, at N12.
180. FLA. STAT. § 681.103 (Supp. 1992).
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press warranties. Allowing consumers to use the Lemon Law to enforce
their warranties for the entire warranty period would not place any additional duties on manufacturers. This also would prevent the need to continually amend the Lemon Law rights period to accommodate the trend
towards longer express warranties. 81
Manufacturers will obviously oppose any lengthening of the Lemon
Law rights period. Extending the rights period would conceivably result in
more arbitration under the Lemon Law, which amounts to higher costs for
manufacturers. 2 Although manufacturers would not be forced to make
any repairs for which they were not already responsible, the replacement
and refund awards would probably result in a higher cost of doing business. Furthermore, extending the Lemon Law rights period to the full
duration of the warranty would increase the number of cars which could
be defined as "lemons," and manufacturers could be providing refunds or
replacements for cars that were several years old. Of course, it is quite
likely that the higher production costs would be passed on to consumers in
the form of higher prices for new vehicles.
Some of the manufacturer's concerns regarding the lengthening of the
Lemon Law rights period could be eliminated by changing the requirements that make a car a "lemon."' 83 For example, a reasonable number
of attempts at repair could be redefined as four attempts at repair within
any eighteen month or 24,000 mile period, rather than having an absolute
cap." Similarly, the number of consecutive out-of-service days could be
redefined as thirty or more days in any eighteen month or 24,000 mile
period.' Alternatively, the number of attempts and out-of-service days
could vary depending on the length of the express warranty. Both of these
methods would take into account the greater possibility of repair which
would reasonably accompany a longer lemon law rights period. Although
some structural changes would be required to maintain a fair balance for
both consumers and manufacturers, extending the Lemon Law to enforce

181. See Joseph Bohn, Path to Profits, AuTOMOTIVE NEWS, Apr. 8, 1991, at 6.
182. Cases which could be settled for a few thousand dollars before arbitration often cost manufacturers $40,000 to $50,000 if they proceed to arbitration and lose. Lawrence A. Towers, Lemon Law
Litigation: Settlement and Trial Strategies, TRIAL, Feb. 1989, at 22, 22.
183. The Lemon Law sets out specific requirements which must be met in order to raise the presumption that a "reasonable number of attempts" at repair have been made. FLA. STAT. §
681.104(3)(a) (Supp. 1992).
184. The Lemon Law currently requires four attempts within the 18 month or 24,000 mile Lemon
Law rights period, so this formulation would preserve the same ratio of attempts to time of ownership
or length of operation. FLA. STAT. § 681.104(3)(a)(1) (Supp. 1992).
185. The Lemon Law currently requires 30 or more cumulative out-of-service days within the 18
month or 24,000 mile Lemon Law rights period, so this formulation would preserve the same ratio of
out-of-service time to time of ownership or length of operation. FLA. STAT. § 681.104(3)(a)(2) (Supp.
1992).
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the full manufacturer's warranty is a logical step given the purpose and
intent of the Lemon Law.
Another logical extension of the Lemon Law would be to extend
protection to consumers purchasing used vehicles. Consumers purchasing
used vehicles are similar in position to those who purchase new vehicles.
The failure of any vehicle to conform to its express warranty creates a
very significant hardship on the owner. However, the problems in enforcing used motor vehicle warranties differ considerably from the problems
of, enforcing new vehicle warranties. Used vehicle dealers can, under current federal law, severely limit the express warranties offered.' 86 Also,
enforcement of used vehicle warranties must be against individual dealers,
as opposed to manufacturers. As such, it would be difficult to amend the
Lemon Law to apply to used vehicles without very significant changes in
structure. Therefore, it would be better to enforce used vehicle warranties
in a separate used vehicle lemon law statute.'87 Although the protection
of used vehicle consumers is a logical extension of the Lemon Law, an indepth discussion of its recommended structure is beyond the scope of this
note.
VIII. CONCLUSION

The Lemon Law was designed to protect consumers from the hardships caused by a defective vehicle. The Florida legislature recognized the
difficulty consumers face in enforcing vehicle warranties, and hoped to
give consumers some advantages in a battle between two very unequal
parties. After the 1988 amendments, the Lemon Law became a very effective tool for consumers. The Lemon Law provides significant advantages
over the alternative existing laws, such as the U.C.C. and the MagnusonMoss Warranty Act. However, there are significant legislative changes
which should be made to further the legislature's pro-consumer intent. The
existing statutory language should be clarified in some provisions to insure
the proper consumer-oriented interpretation. Additional provisions should
be added to give aggrieved consumers the ability to enforce violations by
manufacturers. Finally, the law should be expanded to provide needed
protection for consumers.
These changes would certainly be opposed by manufacturers. Any
changes which result in greater recovery for consumers necessarily in-

186. Federal law does, however, impose strict notice requirements on used motor vehicle dealers.
See generally Used Motor Vehicle Trade Regulation Rule, 16 C.F.R. § 455 (1991).
187. New York separated the new and used vehicle "lemon laws" into two separate statutory provisions. See N.Y. GEN. Bus. LAW § 198-a (MeKinney Supp. 1993) (concerning sales of new vehicles);
id. § 198-b (concerning sales of used vehicles).
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crease manufacturers' operating costs. However, the Lemon Law merely
assists the consumer in enforcing the manufacturer's express warranty-a
warranty the manufacturer has voluntarily undertaken on its own terms.
Few consumers have the economic power to effectively litigate against an
automobile manufacturer. The Florida Legislature recognized this problem
and provided consumers with some desperately needed protections.
Strengthening the Lemon Law will further the original legislative intent,
and take some of the sourness out of being stuck with a "lemon."
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